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In the United States Court of Appeals for the 
District of Columbia 

April Term, 1943 


No. 8474 

Percy Blaine, appellant 
vs. 

United States, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA 


BRIEF Ain> APPENDIX ON BEHALF OF APPELLEE 


COUNTERSTATEMENT OF THE CASE 

Appellee accepts appellant’s statement of the case. 

SUMMARY OF ARGUMENT 

The incident upon which appellant bases his appeal passed 
almost unnoticed at the trial. Neither appellant, nor his coun¬ 
sel, at that time, considered the incident deserving of objection. 
Objection was first made by other counsel on the motion for 
a new trial. While a technical violation of the prisoner’s 
rights occurred, it did not per se work substantial injury to 
appellant. In the circumstances the judgment should be 
sustained. 

ARGUMENT 

The only assignment of error in this case reads as follows: 

‘T. the defendant was deprived of a fair and impartial trial 

( 1 ) 
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because of the fact that he was brought into the presence of the 
jury on the second day of the trial while handcuffed to a Deputy 
United States Marshal” (R. —). As the appellant’s state¬ 
ment of the case shows, the trial was begun on December 8th, 
at which time appellant arose from the audience at large and 
took his seat at the bar. That night, his surety surrendered 
appellant, and, on the next day, appellant was conducted to 
his seat at the bar by a deputy marshal while handcuffed. The 
manacles were removed immediately upon admonition by the 
Clerk of the Court. No objection was made at this time, or at 
any time during the trial (App, ^). 

The general rule found by experience to be necessary in the 
efficient administration of justice is that alleged errors occur¬ 
ring in the course of the trial must be promptly called to the 
attention of the trial court or they will be considered as 
waived {Beausoliel v. United States, 71 App. D. C. Ill, 113, 
107 F. (2d) 292, 294 (1939)). This rule should be observed 
in this case. The incident certainly did not escape the notice 
of the defendant’s then counsel, and obviously did not escape 
the appellant, or he would not be instituting this appeal. 
Evidently, at the time it occurred, it was not thought worthy 
of notice or it was thought the wiser course to ignore it. Per¬ 
haps the appellant and his counsel were satisfied with the 
jury, and pleased with the progress of the trial, and optimistic 
of a favorable result. It is only by the hindsight afforded 
by an adverse verdict that appellant believes the incident 
was prejudicial (cf. Ewing v. United States, 76 U. S. App. 
D. C. —— F. (2d) —, No. 8308, decided December 1, 19^). 
He should now be required to abide by his choice and not 
allowed to attack, as substantially prejudicial, this incident, 
which he then ignored. It is of considerable importance that 
criminal trials be expedite, and it seems only fair that the 
defendant as well as the prosecution be considered to have 
a responsibility in the matter. If appellant had done the 
proper thing and asked for a mistrial, the court and all con¬ 
cerned would have been saved substantial time and expense. 

Appellee recognizes that this Court, in supervising the ad¬ 
ministration of criminal justice will, at times, notice error 
not properly preserved. This will be done (1) where the 
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error is obvious or (2) the error is such as to seriously affect 
the fairness, integrity, or public reputation of the judicial pro¬ 
ceedings (Kinard vs. United States, 69 App. D. C. 322, 323, 
101 F. (2d) 246, 247 (1938)). That the error was neither 
obvious nor such as to seriously effect the fairness, integrity, or 
public reputation of judicial proceedings may be seen from 
the fact that it was not assigned as such until appellant and 
his new counsel had had considerable opportunity for reflection. 
An error of this nature not involving an abstruse legal point 
but psychological effect on a jury, would, if actually preju¬ 
dicial, be apparent at once. 

As to the nature of the error, which was neither serious nor 
substantially prejudicial, it is true that a defendant has a right 
to be free from shackles in the courtroom except as special 
circumstances may make shackles necessary, “Criminal Law” 
23 C. J. S. Section 977 and cases there cited. This is an ancient 
rule adopted by the courts in the administration of public 
justice, II Bishops' New Criminal Procedure (1913) Section 
955 and cases there cited, but a technical violation of the pris¬ 
oner’s rights in this regard does not constitute reversible error 
.{Lias V. United States, 4 Cir., 51 F. (2d) 215. 217 (1931), aff’d 
284 U. S. 584; Haden v. State, 176 Ga. 304, 168 S. E. 272 
(1933); Rainey v. State, 20 Tex. Crim. Appeals 455, 472 
(1886). Contra, State v. Rice, 347 Mo. 812, 149 S. W, (2d) 
347 (1941)). In this case it would be pure speculation to say 
that the jury were improperly prejudiced by the incident or 
drew improper inferences therefrom. Appellee believes it is 
proper to assume that jurors who are constantly called upon 
to give a limited effect to evidence of one sort or another are 
intelligent enough not to fly to hairbrained inferences from 
incidents of such small moment. It is not presumed that 
they were improperly influenced {Welch et al. v. United States, 
76 U. S. App. D. C. —, — Fd. 2d —, No. 8392, decided March 
31,1943). 

It is well to note that the shackling was momentary only 
* and that the condition was immediately corrected. Under 
these circumstances, appellee submits that the violation of 
the rule against shackling was technical only and did not 
deny to appellant a fair and impartial trial. 
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CONCLUSION 

No prejudicial occurrence can be presumed to have oc¬ 
curred in this case. This being so, the appellant should not be 
allowed to speculate on the outcome of a trial and then to take 
advantage of a minor error which was allowed to pass by 
unnoticed. 

Respectfully submitted. 

Edwabd M. Cubean, 

United States Attorney, 
Charles B. Murray, 

Assistant United States Attorney, 

John P. Burke, 

Assistant United States Attorney, 

Attorneys for appellee. 



APPENDIX 


In the District Court of the United States for the District of 

Columbia 

Criminal No. 70070 

United States 

V. 

Percy Blaine 


Bill of ExcEprioNS 

Be it remembered that the above-entitled cause came on for 
trial before a jury and Mr. Justice Adkins on December S, 1942, 
and was concluded on December 9,1942. Substantial evidence 
was offered by the government tending to prove the defendant's 
guilt. Substantial evidence was offered by the defendant tend¬ 
ing to prove his innocence. The jury under proper instruc¬ 
tions deliberated upon the case and returned a verdict of guilty 
as indicted. 

As the trial commenced on December S. 1942, the defendant 
w’as at large on recognizance. When the case was called for 
trial, the defendant was seated in that i)art of the court room 
provided for the jiublic and he arose from his seat and walked 
forward to the trial table in the presence of the jury panel from 
which was later chosen the jury that tried the case. Part, but 
not all, of the evidence for the government was introduced on 
that day. After the jury was excused for the day, the surety 
of the defendant surrendered him to the Court and he was taken 
into custody out of the presence of the jury. The following 
morning as Court was about to reconvene the jury was seated 
in the jury box and the defendant was brought into the court¬ 
room handcuffed to a marshal and with the marshal walked 
within three feet of the jury box to the trial table. The Clerk 

(5) 
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of the Court spoke a few words to the marshal and the marshal 
thereupon, in plain view of most of the jurors, removed the 
handcuff from the defendant’s wrist and in so doing caused a 
metallic sound which might have been heard some fifteen or 
twenty feet away w’here the jury was seated. The trial pro¬ 
ceeded without objection being made to the (R. 3) incident 
herein related and without the incident being called to the at¬ 
tention of the Court in any manner. After the verdict was 
rendered the defendant employed other counsel and this coun¬ 
sel by an amended motion for new trial called to the attention 
of the Court for the first time the incident concerning the 
handcuffs. 

For the reason that the foi’ogoing does not appear of record, 
the defendant moves that it be made of record and the Court 
so orders. The defendant submits this his bill of exceptions 
and requests that it be settled and signed, which is done this 
31st day of iMareh 1943. 

By the Court: 

(S.) Je.sse C. Adkins, 

Justice. 

I consent to the settling and signing of this bill of exceptions. 

Chakles B. Murray, 

Assistant United States Attorney, 

Harry T. Whelan, 

Harry T. Whelan. 

Attorney for Defendant, 
Columhinn Building, Washington, D. C. 

(R.4) 
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